
UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

 
 

             
Iowa League of Cities,          
                         
   Petitioner,                
             
   v.                                 No. 11-3412 
                                                    
United States Environmental               
Protection Agency,                         
             
   Respondent.            
 
 

RESPONDENT EPA’S OPPOSITION TO PETITIONER’S  
POST-ARGUMENT MOTION TO SUPPLEMENT THE RECORD 

 
    In this case, the Iowa League of Cities’ petitions for review of two 

letters that the United States Environmental Protection Agency (EPA) 

sent to Senator Charles Grassley.  In the League’s view, EPA’s letters 

are final regulations reviewable in this Court under 33 U.S.C.  

§ 1369(b)(1)(E), because they impose the sort of binding “limitation[s]” 

on the League’s members that are subject to review under that section. 

 In February 2012 – well before either party filed its merits brief – 

EPA filed the certified index identifying the entire administrative 

record for its letters to the Senator.  The League did not move to 
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supplement the record at that time.  Instead, the League waited for 

nearly a year – until after the case was fully briefed and argued – to 

solicit letters from the States of Kansas and Iowa about the impacts 

that EPA’s letters are supposedly having in those States.  Neither 

Kansas nor Iowa joined this lawsuit or sought leave to participate as 

amici curiae.  Their decisions in this respect make sense, given EPA’s 

representation that the views expressed in the challenged letters “are 

not binding on any State permitting authority . . . .”  EPA Br. at 23 

(emphasis added). 

 The League now states that its counsel recently provided Kansas 

and Iowa officials with his “summary of what transpired during the oral 

argument.”  See League’s Motion to Supplement at 16 (Declaration of 

John C. Hall, ¶ 3).  Based only on that summary, the States agreed to 

provide the letters that are the subject of the League’s motion to 

supplement.  That motion should be denied. 

ARGUMENT 

 Although not entirely clear, it appears that the League wishes to 

use the new Kansas and Iowa letters to buttress its jurisdictional 

arguments, i.e., to show that EPA’s letters to Senator Grassley are 
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being treated in practice as “final agency action” and binding 

regulations.  However, a regulation must be so characterized on its face, 

see, e.g., Molycorp, Inc. v. EPA, 197 F.3d 543, 545 (D.C. Cir. 1999), and 

the allegedly coercive effect in practice of a document that is not binding 

on its face is not enough to make it “final” in contexts such as those 

presented here.  See, e.g., Indep. Equip. Dealers Ass’n v. EPA, 372 F.3d 

420, 427–28 (D.C. Cir. 2004) (Roberts, J.).  Accordingly, the new letters 

commissioned by the League, which post-date the challenged EPA 

letters by well over a year, are wholly irrelevant to the jurisdictional 

questions and should not be considered by the Court. 

 Alternatively, if the League is suggesting that the new letters are 

relevant to the merits of its challenge to the EPA letters, that assertion 

is incorrect as well.  Even if the Court were to accept the League’s 

theory that EPA’s letters to the Senator are binding regulations, 

judicial review of the merits of those “regulations” must be limited to 

the administrative record compiled by the agency at the time of the 

challenged decision, unless the League establishes that this is such an 

“extraordinary case” that the limitations that ordinarily govern judicial 
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review of agency action should not apply.  The League has failed to 

carry that heavy burden. 

 In any event, the League’s new arguments based on the Kansas 

and Iowa letters are incorrect and irrelevant, and, in fact, serve only to 

underscore why, in the statutory and regulatory context presented here, 

the challenged EPA letters themselves are neither “final agency action” 

nor regulations reviewable in this Court. 

A. The League has failed to carry its heavy burden to show 
 that EPA’s certified record requires supplementation. 
 
 The general principle that judges review administrative actions 

based on the administrative record compiled by the agency is well 

established, see, e.g., South Dakota v. U.S. Dept. of Interior, 423 F.3d 

790, 803 (8th Cir. 2005), as is the fact that such record consists of “(1) 

the order involved; (2) any findings or report on which it is based; 

and (3) the pleadings, evidence, and other parts of the proceedings 

before the agency.”  Fed. R. App. P. 16(a).  See also 28 U.S.C. § 2112(b).  

Rule 30(a)(1), in turn, limits the contents of an appendix to various 

“parts of the record . . . .”  Fed. R. App. P. 30(a)(1) (emphasis added). 

 The agency’s certified administrative record, “not some new record 

made initially in the reviewing court,” is the “focal point” for judicial 
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review.  Camp v. Pitts, 411 U.S. 138, 142 (1973).  Adding materials to 

the record that post-date the challenged action, as the League is 

attempting to do here, is especially improper.  See Walter O. Boswell 

Mem’l Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984) (“[t]o review 

more than the information before the Secretary at the time she made 

her decision risks our requiring administrators to be prescient . . . .”) 

(citing American Petroleum Inst. v. Costle, 609 F.2d 20, 23 (D.C. Cir. 

1979)).  “The very narrow exceptions to this rule ‘apply only under 

extraordinary circumstances’ in which a strong showing can be made 

that the record is so incomplete as to preclude effective judicial review 

or that there is clear bad faith or improper behavior.”  South Dakota v. 

U.S. Dept. of Interior, 423 F.3d 790, 803 (8th Cir. 2005).  No such 

extraordinary circumstances are present here. 

 The League has failed to make a “strong showing” that judicial 

review would be stifled but for admission of Kansas’s and Iowa’s letters.  

The League’s position (Br. 9) is that this case involves “purely legal 

issues,” and the Court already has before it the challenged EPA letters, 

the Agency’s certified administrative record, the pertinent statutory 

and regulatory provisions, and all other materials on which the 
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League’s legal challenges (and EPA’s responses thereto) are based.

 Moreover, the League does not allege bad faith or improper 

behavior by EPA.  At most, the League’s motion can be read as an 

attempt to rebut points made by EPA’s counsel at oral argument, not as 

justified by any bad faith or impropriety by EPA in drafting the 

responses to Senator Grassley’s inquiries, so the narrow record-review 

exceptions simply are not implicated in this case. 

B. The untimely letters underscore the reasons why EPA’s 
 letters to Senator Grassley are not themselves reviewable. 
 
 If the Court were inclined to evaluate Kansas’s and Iowa’s new 

letters, it should find that the former demonstrates why the challenged 

letters to Senator Grassley are not “final agency action” or binding 

regulations, and that the latter is irrelevant.  Kansas’s letter explains 

that EPA is in the midst of following the procedural process set out by 

Congress in 33 U.S.C. § 1342(d), and that the potential real-world 

impact of EPA’s regulatory interpretations is currently being played out 

by virtue of EPA’ decision to preliminarily object to the State’s draft 

permit.  As this example illustrates, the EPA letters to Senator 

Grassley themselves have no binding legal effect on the League or its 

members.  Rather, the League’s members can only be affected in a 

Appellate Case: 11-3412     Page: 6      Date Filed: 01/09/2013 Entry ID: 3992783  



- 7 - 
 

concrete way after EPA or the State of Iowa issues or denies a permit.  

See 33 U.S.C. § 1369(b)(1)(F); 40 C.F.R. §§ 123.30, 123.44(h); City of 

Ames v. Reilly, 986 F.2d 253, 256 (8th Cir. 1993).  At that point, the 

League and its members will have all the procedural rights Congress 

established in the Clean Water Act to challenge EPA’s action, and the 

legal sufficiency of EPA’s position will be measured by its consistency 

with the applicable statutory and regulatory provisions, not with its 

letters to Senator Grassley.1 

                                                            
1 Although Kansas has the right to follow the procedures set forth in 33 
U.S.C. § 1342(d) and 40 C.F.R. § 123.44 and respond to EPA’s objection, 
it has failed to do so, and EPA’s objection thus remains pending. 

In April 2008, Kansas placed on public notice a draft permit for the 
Lawrence Kansas wastewater treatment plant, to which EPA 
preliminarily objected the following month.  See EPA’s May 9, 2008 
Letter (attached hereto as Exhibit 1).  In November 2008, the State 
replaced that draft permit, see 27 Kan. Reg. 1727, 1734 (Nov. 20, 2008), 
so the objection discussed in the State’s letter is moot.  EPA issued an 
interim objection to the revised draft permit, requesting information on 
several issues, including an ACTIFLO® unit described in the permit 
that would bypass the Lawrence facility’s secondary-treatment units, 
and whether the criteria set forth at 40 C.F.R. § 122.41(m)(4)(i)(B) for 
an approved anticipated bypass would be satisfied.  See EPA’s 
December 18, 2008 Letter (attached hereto as Exhibit 2).  EPA thus 
requested that the State provide information to help the Agency 
determine whether the regulatory criteria for approving this diversion 
had been met.  Despite repeated requests of both the State and the City 
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 Iowa’s letter states that EPA’s letters to Senator Grassley has led 

the State to limit the wastewater facility designs that it will approve for 

communities subject to enforcement orders.  The State’s letter adds 

nothing to the League’s cause, as it says that these “enforcement 

orders” were issued “[o]ver the past few years” but fails to provide a 

single example of an action that the State has taken, after EPA sent the 

challenged letters to Senator Grassley, based on a position that EPA 

allegedly articulated for the first time in those letters. 

                                                                                                                                                                                                

of Lawrence, EPA has never been provided with the information it 
requested in 2008.  See id. (EPA requesting that the State provide “a 
narrative explanation and schedule of KDHE’s [Kansas Department of 
Health & Environment’s] plans to evaluate” whether the “requirements 
of 40 C.F.R. [§] 122.41(m)” will be met); see also EPA’s December 10, 
2009 Letter (attached hereto as Exhibit 3) (noting that neither KDHE 
nor the City had provided EPA the requested information regarding the 
no-feasible-alternatives test set forth at 40 C.F.R. § 122.41(m)). 
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CONCLUSION 

 The League’s motion to supplement should be denied. 

 

      Respectfully submitted, 

      IGNACIA S. MORENO 
      Assistant Attorney General 
      United States Department of Justice 
 
 

s/ Adam J. Katz                  
Dated:  January 9, 2013  ADAM J. KATZ 
      Assistant United States Attorney 
      United States Attorney’s Office 
      Northern District of New York 
      445 Broadway, Room 218 
      Albany, New York 12207 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on January 9, 2013, I electronically filed the 

foregoing with the Clerk of the Court for the United States Court of 

Appeals for the Eighth Circuit by using the CM/ECF system. I certify 

that all participants in the case are registered CM/ECF users and that 

service will be accomplished by the CM/ECF system. 

 

s/ Adam J. Katz                  
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